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BARREAU DE MONTREAL, 


' .SUR LE PROJET 

d’Ordoimance de Judicature, 

ADOPTE PAR LE BARREAU LE 16 D’AVRIL, 1840. 


AT A MEETING ofllio Members of the Alonlrcal Bur, 
called by F. X. Bi: vni:n, Esquire, Doyen, held in their 
Chamberlin the ConM House, in this City, on Sa¬ 
turday, the’lltli April, instant, to take into considera¬ 
tion the drall of an Ordinance of Judicature which 
]Iis Excellency the Governor General is about to sub¬ 
mit to the Special Council, 

, .1. D. Lacroix, Esquire, having been unanimously cal¬ 

led to the CImir, and J. G. Bautjie, Esquire, requested to 
act as Secretary, it was 

On motion of Ciiaiiles Mondeixt. Esquire, seconded 
by L. II. LaFo.vtai.ne, Esquire, 

Resolved, 1. That a Committee of seven members be 
named, to take into consideration the draft of an Ordinance 
of Judicature which is about to be submitted to tlie Special 
Council, and to report, on Tuesday next, the 14th instant, 
at 3 o'clock, P. M. their views, suggestions, and observations 
relative to the said draft, and that Messrs. LaFontaine, ' 
Smith, Mondelet, T. Peltier, Walkeii, Guy and FisiiEU, 
do compose the said Committee. 

On motion of L. II. LaFontaine, Esquire, seconded 
by J. Smith, Esquire. 

Resolved , 2. That the Chairman of this meeting be 
requested to transmit a copy of its proceedings, to each of 
the Doyens of the Quebec and Three-Rivers’ Bars,', for 
the information of their respective members. 

The meeting was then adjourned to Tuesday the l ltli 
instant/ 

By order of the Chairman. 

J. G. Baiitiie. 
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AT A 


/ THE MEMBERS OF THE BAR OF THIS C1TV, 

II Hi: Ml AT THE COURT-HOUSE ON THE IGtli INSTANT, ■ 

I J. P. LACROlXfESQ. BEING CABLED TO THE CHAIR, AND 
} J. G. ISA HTML, ESQ. ACTING AS SECRETAHY, 

j . ©®5i q®8BSB&««EIB) 

TIIE -PROJECT OF THE JUDICATURE ORDINANCE, 

' - i jrEfiJEAEj tJQWKf.GIIL, 

PRESENTED Tft*E FOLLOWING REPORT, ’ 


IN KNCILISII IiY MT. WALKER, E-q. CILMBMAN OF TIIE COMMITTEE, 
AND IN FRENCH IIY C. MONDELET, Esq. 


The Gommittic appointed by a Resolution of the Dor 
'of the lltk instant, hate the honour to report as 
' follows :— 

THE project of Law which the Committee have been called upon 
to o\amine, deserves a very general and anxious attention. It as¬ 
sumes the provisions of law under which the existing Courts of Ju¬ 
dicature have been established, lo bo altogether insufficient and inad¬ 
equate for t,hc due administration of justice. It affects the Judicial 
system of the Province in all its higher departments. It abrogates 
the existing Courts of King’s Bench for the Districts of Quebec. 
Montreal, Thrcc-Rivcrs, and St. Francis, the Court for-the Inferior 
District of Gaspe, and the Provincial Court of Appeals. It abolishes 
the existing division of the Province into Districts; the various 
Courts of King’s Bench throughout the Province, are to be super¬ 
seded by a Court of Common Pleas, sitting by'divisions in the Dis¬ 
tricts to bo erected by the Bill; and the Prov incial Court of Appeals 
is to be replaced by a Supreme Court of Record, to be called the 
Court of Queen’s Bench, possessing all the powers of the present 
Court of Appeals, the high and transcendant authority of tile Court'' 
.of Queen’s Bench in England, and having original and exclusive 
criminaljurisdiction throughout the Province. • It is only within the 
last few days,that the details of a project involving thnnges and al¬ 
terations so important, and rcrtiodelhng the constitution of the high¬ 
er tribunals throughout the Province, have been accessible to the 
members of the Profession. That there arc many and serious dot 
ficicnc’ies in the existing system, your Committee w ill not undertake 
to deny; but they most respectfully conceive that any expedient in¬ 
tended to.supply fetich deficiencies, should have been preceded by 
many formalities and enquiries; that the evils and their causes should 
have beep investigated and reported upon, and that tile remedy 
ought to have been one suggested by the opinions of able men in Va¬ 
rious departments, including the Judges of the different Courts and 
the Piofessorsof the Law. 
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<>j>i1111 'Ii, ilio duel Jii.xIkc, if present,'shall Imvc a ilnulilc 01 nisling 
van c. Your Committee would remark, tlmt in no judicial system 
with which they an: acquainted, la suchu regulation tolio found. In 
allium ol li'L'i'l.itioii. a double’or ousting vote may not lie unknown ; 
lint upon no principle of policy or justice can Midi n power bo lodged 
with die l’icbidcnt of u Court. 

Should the proposed incnsmc become n law.it is more than 
probable that to the division winch embraces tho City of Montreal 
and the aui rounding country, lour Judges of the Common Ideas will 
be assigned. The decisions of these men arc liable to bo passed in 
review by any two of tho Justices of tho Queen’s Iloncli; and it 
must unavoidably occur that in (lie event of n difference of opinion, 
-the double or casting voice of the Chief Justice, or in other words, 
the unsupported opinion of one Judge enjoying no superiority over 
another, except what is conferied by pic-eminenrc in rank, will linvc 
the cllect of vetoing the opinion of his associate Judge, and of re¬ 
vel sing the decisions of four Judges in another tribunal, selected, like 
himself, from the legal profession. Should the principle involved in 
the judgment appealed from, lie one consecrated by the decisions ol 
all the Judges of the Court iiT Common Ideas throughout the I’rm - 
ince, in their various divisions, the enormous powers thus vested in 
the President for the time being, of the Court of Queen’s Bench, 
would enable him to overthrow the established jurisprudence of the 
country. 

. In the exercise of the criminal jurisdiction to lie committed to 
the Court of Queen’s Bench, there may also aiise u difference of 
opinion; the same power Will be brought into requisition; and the 
life, tho liberty or the chaiacter of any member of society may be 
saci diced to the opinion of one Ilian, in his own person not exempt 
Horn the common fallibility of our nature. 

Your Committee challenge the annals of Justice in all civilized 
communities to exhibit any pi oof of a double or casting vote being 
peimitled in Courts of Justice. The Speaker of the-House of 
Lords, whether arting in a legislative or judicial capacity, has no 
casting vote, but Ins vote is collected with the rest of the House. 
Hence the order of jiutting questions in appeals and writs of cnor is 
tiiis: “Is it your Lordship's pleasure that this deeiee of judgment 
shall he reversed.” If the votes are'equal, the judgment of the Court 
below is uflirmed. In the Superior Courts, if the Judges arc equally 
divided there is nq,dccision, and the judgment is suspended, until a 
majority concur. 

For the reasons assigned, your Committee equally denounce 
that provision which gives to the President of n division of the Court 
of Common Picas, in the event ofa difference of opinion, a double or 
casting voice. 

It would be unjust to deny that the proposed measure embodies 
some enactments eminently calculated to facilitate the administration 
of justice. The extension of the trial by Jury, tho introduction of 
Criminal Courts or Courts of Assize, and Courts of Nisi Priun, arc 
measures with respect to which a nearly perfect unanimity of opi¬ 
nion will be found to prevail. 

Upon the whole, it is the opinion of your Committee that the 
existing divisions of the Province into Districts should he retained, 
and that the Courts of King’s Bencli should not be superseded by 
any other tribunal; that they should continue to exercise all the 
powers and functions hitherto attributed to them by law, with cer¬ 
tain exceptions, nnd subject to those alterations in thp system of ad¬ 
ministering justice throughout the Province, which the necessities of 
the country imperiously demand. 







The Judges of tin: Com In alluded to, pui ticiilm ly in the large 
und populous District of Montreal, linve been silently labouring for 
years under their growing burthens; the business of the Court of 
King's Bench for this District is largely in nrrear, and this pnrtly in 
consequence of the nature and extent of tho duties which the Judges 
are called upon to discharge, and partly from defects of the existing 
system ; it is most desirable, in the opinion of your Committee, that 
the Judges of the Court of King’s Bench should bo rohevod from 
the cognizance of ull matters under £10 stg. tlint they should cease 
to exercise Inferior Jurisdiction in any cases whatsoever, and that 
they should also bo relieved frotiM hc g reater share of tho ministerial 
duties hitherto imposed upon them. 

There can be but one sentiment in the opinion of your Com¬ 
mittee with respect to the propriety of awarding trials by Jury at 
the option of either of the parties in all actions but in those of a real 
or mixed nature. 

The observations which have fallen from tour Committee in 
animadverting upon the constitution and character of the Court of 
Appellate Jurisdiction proposed to be created by the measure in 
question, indicate, that in their opinion, the present Court of King’s 
Bench throughout the province, afford the materials for constituting 
a tribunal for all purposes of Appellate Jurisdiction, more efficient 
in its character and more liable to command the respect and confi¬ 
dence oftlie community. They propose that in all cases where rfn 
appeal by law now lies to the Provincial Court of Appeals, it shall 
be competent to either of the parties to demand and obtain a re¬ 
hearing and revision of the judgment by a Court of Revision to be 
composed of all the .members of the different Courts of King’s Bench 
throughout the Province, acting together in a collective capacity and 
sitting alternatively at stated periods in the cities of Quebec and 
Montreal. 

Your Committee are of opinion that a Court of Revision con¬ 
stituted upon this principle, will tend to give stability, consistency, 
and uniformity, to the administration of justice throughout the Prov¬ 
ince It will avoid much of delay and expense, and i he multiplica¬ 
tion of proceedings, and is calculated in the opinion of your Com¬ 
mittee to unswerall the purposes of a Piovincial Court of Appeals, 
without being obnoxious to the .strong and weighty objections to 
which the existing system, and the one proposed as a substitute, arc 
liable. 

Your Committee deem it unnecessary to enlarge upon the. ob¬ 
jections which may be taken to any system of Judicature which es¬ 
tablishes various gradations of Courts. It is sufficient to stato that 
the evils of such a system have been experienced in England. It is 
fitting that the system to be introduced should/fensurc, if .possible, an 
able and complete judgment in the first instance, and where the 
judgment of any of the Courts of King’s Bench throughout the Prov¬ 
ince is impeached, your Committee cannmagine no more satisfactory 
method of determining the substantianrncrits of the case, than by an 
impartial and dispassionate revision by a tribunal composed of all the 
Judges of the Province. 

Your Committee are further of opinion that under any system 
to be established, it should be imperative upon the Courts of Supe¬ 
rior Jurisdiction to embody m the judgments pronounced, the rea¬ 
sons or motives upon which their decisions are founded, in all cases 
contested, or in actions lit Default dismissed. 
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In conclusion,, your Committee beg to stale, in reference to 
those clauses of the proposed hill which cimet, tlmt the, persons to 
ho deemed eligible ns Justices in tho Courts to ho constituted, shall 
be Advocates m Lower Canadu, or Barristers in England, or Bar¬ 
risters in Upper Canada, of not less than ton years standing, that 
they forbenr to express nt length tho objections which might bo just¬ 
ly urged to such an enactment; it is sufficient for them to state, 
that under nny circumstances such an enactment would not only bo 
unjust towards tfic Legal Profession in this Provinco, but injurious to 
the public, ns conferring upon porsons, strangers to the laws and in¬ 
stitutions of the country, the power of administering justice under a 
-system of which they must bo comparatively ignorant. 

The whole nevertheless respectfully submitted, 

Montreal, IGtli April, 1810. 

w. WALKER, Chairman. 

1st. PELTIER, 

CHARLES MONDELET, 

IIy. GUY, 

DUNCAN FISIIEIl. 

JAMES SMITH, 

L. II. LaFONTAINE. 


II. Taylor, Esquire, then moved, that (he report of 
the Committee he adopted, 

Seconded by L. T. Drummond, Esquire, 

C. D. Day, Esquire, moved in amendment: 

That the report of the Committee be amended, by strik¬ 
ing out that portion which relates to the constitution of the 
Court of Appeal, and that there be substituted a clause of a 
Court to exercise an appellate and criminal jurisdiction, to 
consist of a Chief Justice and three Puisne Judges, to sit 
alternately at Quebec and Montreal, 

Seconded by A. P. Hart, Esquire, 

'Ihe amendment was lost by a division of 11 against 7. 

C. S. CiiEiutiut, Esquire, then moved ii el t 
That to that portion of the Report which relates to the 
constitution of the Court of Revision, the following proviso 
be added: ‘-provided that the Judges who had sat in tho 
“ Court of Original Jurisdiction, should not sit in the Court 
‘•ofRevision, on judgments appealed from their Courts;” 
Seconded by J. C. Bryneau. Esquire, 

This amendment was also lost by a division of 9 for, and 
•13 against. 

Upon Mr. Taylor's motion for adopting the Report, it 
was adopted on a division of 50 yeas and 6 nays. 

Then on motion of W. C. Meredith, Esquire, seconded 
by S. C. Monk, Esquire, it was 
Resolved, That the Report and Resolutions adopted by. 
tliis meeting be inserted in the newspapers of this Province, 
and that o'OO copies of the Report be printed, and copies 
transmitted by the Doyen to Ilis Excellency the Governor 
General, to the J udges and to the Members of the Bar of the 
other Districts of this Province. 

J. G. BARTIIE, 

.MomR im., Kill, Apnl. 1MI> 'ta-tm,,. 



THE MONTREAL BAR, 



